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caline secp problems due to its on-stream
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structurcs. At any rate, hpplicant's

this problem are oOn
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oy the circumstances it 45 not likely that such szeepage vatetrs

-

will infiltrate the surfage water flew upstrearm from Objecctors

points of diversion so as Lo gauge any sionificant water quality

problens. E
While it fairly appeersiin the: existing Findings of Factiand

Conclusions c¢f Low that the Vissers ere located cCownestream fron

the proposed lcration of the reservoir, it is not necessary to

further detail and make findings relating te dam safety. Such

concerns-are not-part oftstherApplicantls burden of proof. [Lee

ceperally In_re Povi, Dept. Crder 1]/_., 1, I:Ch 76-5-10) et seq.

(1979}, NCA L£5~15~101"ctimaa 1079}, 8uch concerns. do not

threaten one's right to divertl and use water, and therefore do ;

not iinfringe on any" 'ridhtstofSa prior agprcpriator.” Sce MCA fi

Sl

§5-2-311(2) (19792). It ‘is enough.that Applicents' propoged

means of divergion is a reascnable one, and will not result in

the wa £ the vwater rescvrce.  See ftate ex rel Crowlev v,

——

1iste
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Rishract-conrt,- L0 Montas RO I8 B d (aud 3.0 (103 8

It is not necessary to further ceal with the problens
associated with the land ownerchip at 2Applicant's proposed place
of diversion for the reasons -elucidated in the Proposal for
Decisior. However, it micht ke noted in adcition thot requiring
an applicant te show proof cof hecessary casenents and land
ownership for . a water use permitiwould cuickly detail a
bhuresbcratic MCatch 22" foroprosSpective appropriaters. © Infan

eminent domain nreoceceding, abgent a water use pernit
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lv' be Gifficult at least to show

is necessary for such use.
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Applicants' propoced cdam captures

Liaw No. 4 and Finding of Fact llo.

of the Orcer.
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¢had the ' use to wi

will ke applied is a2 "use authorized

necessary ecasements and rights—cf-way

thus frustrating the dictete of lont.

terme recuires the Permittees o install measuring devices and

neasurement of a stream with variable

he barometer of the appropriation for all purposes.

substantially ecuivalent to cutflows.
accounted for by mecasuring Geviceg &t
rescrvoir and at the discharge point.

On its. own motion, the nepattmeat

Yimitations for diversion for ratiorege

vickh the property

by law" and that the taking
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SpepMCAST0-30-121% (19709 o dn
contradistinction, without the bencfits of oninent dcemain, a

prospective approprictor would be hard put to acquire the

P

for his intended project,

Conat. ALt IR mat sl .

Obdection llo. & by ObjectorWisger is not at all ingpoeint.

The Proposal for Decision entered in this matter alreacly by-itse

to continually account f£or the velume of waters flowing in

Greenwood Creck. It is petently unfeasible to teke a single
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WHCREPORE, based on thesc Findings of Pect cnd Conclusions

of Lew, the following Firal Order iz herchby issued.

cubject to the terma, rectrictions, anc limitations herein,
Application for neneficial WateriUse Permit lio. 10170-a430 is
herchby granted to Theo J. ard Una Kay DeCock te appropriate 03

cet of water per vear. The point of diversion chall be an

Fh

alle—

earth-£f1i11 dam leocated in the F1/2 8Rl/4 8F1/4 of Fection iy

Township 1 lorth, Rance. 20 Bast, a1l in Stillweter County. The

o S
fs 10
o)

GCreenvood

=h

be ap unnaned tributary ©

gource of supply cha Y
Creek s “In no ‘event ehall Permittecs divert the waters cf the

gource of supply rcr storadge thereof prior to April 1 of any
¢given year ncr cubscouent to July .l of any given year. e

&

Permittees may civert from saild gtorage and use up to &0

tu

acre-feet of water for new surinklerx irrication cf 60 acres nore
or less in the SKl/4 of Secktion 15, in the 111/2 of Section .2Z,
Townehip 1 Morth, lance 20 Dast, 2ll in S8tillwater County, from
Hay 17 to October 21, inclusive, of any vear. The Permittecs may
further divert, ctere, and use up to three acre—feet of the
waters so impounded per year fot stock-watering purpcoses in the
El1/2 8E1l/4:SE1/4 of cection 15, Township ) Vorth, Range 20 East,
2ll in Stillwater County, frem September 1 to itav 1, inclusive,

oo each vear. The priority date feor thic petmit shall be Jdune

20, 3078 0 ak 11148 @
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T7his permit ig subject to the fellowing conditions,
regtrictions, ard linitations.

A. » hny richte cvidenced berein are subject to all prior and

existing richts, and any.finalidetermination of such rights as
previded by llontana law. .Tothing herein shall be construed o
authorize the Permittees to interfere with the natural flow cf
the watere of the source of gupnly to the detriment of any
genior dppropriator.

b, The Permitteces shall in no event ceuse to be diverted
from the source of supply more than 82 acre-Ifcet ci water por
yvear. The amount of water remaining in storage on April 1 cof
any given vear shall he part and parcel cf the next ensuing
vear's appropriotive limit.

C. The Permittecs shall in no event cause waters to be
diverted fer storace in excess of that guantity reasonably
reauired for the irrigation of the above-cescribed land.

n. pPernitteers chall diligently adhere to the terms anc
conditicne of this Crder.

P. Mothing herein shell be construed to affcect or rediuce
e Permittees' lichility for damages which may ke caused by the

4=

A=

syercise of this permit. lor does the Department in issving
this permit acknowledge any liaility for damages caused hy the
eyvercise of this permit, even if such damage 1is the necesgeary

and unavoidabhle conscauence ofZthe sane.,
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EZFORE THE DEPARTMENT CF
NATURAL RESQURCES AND CONSERVATION
CE THE STATE OF MONTANA
WOk R % RTR % %
IN THE MATTER OF THE APPLICATION )
FOR BENEFICIAL WATER US E ) PROPOSAL FOR DECISION
PERMIT NO. 19170-s543Q BY )
THEC J. AND UNA KAY DeCOCK )
L PR R R S

FPursuant to the Montana Water Use Act and the <he contested
case provisions of the Montana Administrative Procedures Lct, a
hearing in the above entitled matter was held in Bi llings,
Montana, 1981. The applicant appeared personally. Objectors
appearing were James and Barbara Tiéser, Clifton Herde, and Elmer
Eoenme. The Department of Natural Resources and Conservation was
represented at the hearing by Keith Kerbel, Area Office
Supervisor of the Department's Billings field office.

EXHIBITS
The 2pplicant offered intc the record two exhibits, to-wi<:
A=1l: A schematic of dam specifica<ions which Epplicant
claims will be similar to his proposed dam.
4-2: Specifications for the applicant's proposed dam
prepared by the Soil Conservation Servic

Both of Applicant's exhibits were received intc the record
without objection

The Okbjectors Visser cffered intoc the record twe exhibits,
To-wit:

1
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val: & lewrer purportedly issued DY th

Commissioners obiecting to Applicant s proposed dam.

[

Vv-2: Copies of statement of claim made pursuant to the

adjudication process that Vissers claim evidence their
¥dee. i

Eoth 0of these eMlibL.Ls were received inte the record yithout

objection.

=]

The Department of Hatural hesources and conservation offered
into the record twe exhibits on its own behalf, to-wit:
D-1: A memorandum prepared by a department emplovee

referencing his inspection of the proposed

£ Uni<ted States Geological Survey maps upoin

o
1
t
(9}
o]
o
W
(1]
]
(6]

b

which has been depicted the Objectors' and Applicants'
lands with the source of supply shaded 1n orange.

The Department’ s exhibits were received into the reccrd

The Hearing Examiner, after reviewling the evidence herein,
and now being fully adirised in the premises, does hereby make the

foliowinag findings of fack, conclusions of law, and order.

FINDINGS OF_FACT
1 The Department has jurisdiction over the ipplicants’

[ 2]
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3. The Applicant intends to impound up te 83 acre-feet of
water annually. The source of supply will be an unnamed
tributary to Greenwood Creek. Eighty (80) acre-fec of the water

to be used for the irrigation of &0
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m
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so impounde
acrez more or less, located in the SE1 74 of Section 15, Township
1 North, Range 20 East, and in the N1/2 cof Section 22, Township 1
North, Range 20 East, all in Stillwater County, from May 1 to

October 31, inclusive, of each vear.Such use cf water would be of

grains is impcssible without the use of such waters. Moreover,
80 acre-feet per vear for the irrigation of 60 acres is a
reasonable estimate of the amount of water reguired and that is
customary for the proposed use.

o intends to use 3 acre-feet of the waters

0

The Applicant al
impounded in any given year for stock-watering purposes from
Septambier 1 to May 1, inclusive, of each vear. Applicant owns
300 head mcre or less of sheep. The use of the above guantity of
water for stock-watering purposes would be of material benefit as

it would alliow and cermit a more effective use of pasture.

it
(1)
fu
m
O
3
o
Lb]
et
{4
n
n
ct
i
E
m
ct
D
19}
th
ct
H
tar
e
Q
o
w
ot
o |
3
i
ct
g
o]
ey
£
f
ct
1Y
be
a1
@
Q
f‘
b
M
(1)
[0
Hty
0
81

=< ipplicant's dam as originally proposed and as noticed in
+hiis matter was to be situated on Greenwood Creek Epplicant now
in-ends to iccate his dam on an unnamed tributary to Creenwood
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Creek apove The polnt Ol qlversion orlglinaild¥y contemp.ated. such

a change in the point of diversion leaves ipplicant's presently
contemplated dam in a position to capture less waters of the
source of supply, and therefore, no prejudice accrues to other
users of the water resource by failure of the public notice to
reflect the presently contemplated point of diversion.

5. The drainage area of Greenwood Creek is approximately 15

square miles, while the drainage area of the tributary upon which

Applicant's dam will be located is approximately 1.5 square
miles
&. The waters of Greenwood Creek have a more or less

constant base-flow rate that is generated by groundwater

accretions through springs, although there are particular peints
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hat dry up on occasion due to the capture of these

P

the cree:}
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surface flows by the alluvial outwash. The waters of Greenwood

basin, and in the natural course will run
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down and form part o

water impoundment.
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Greenwood Creek and its tributaries experience higher

(o}

flows due te snow-melt runoff and rain-induced freshets in the

early spring angd lasting until approximately Juliy 1

7. The Objectors Visser use the waters of Greenwood Creek
for stock-watering purposes

8 The Objector Boehme utilizes the waters of Greenwoc

s
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13 tpblicant = proposed diversions and water use wilil .net
- . - - - - - - . ) - « 13 - -
adversely aftfect appropriators Applicant s dam will capture

usively high-flow waters whichh are not needed or

-

requivred Zor downstream uses. At any rate, Applicant's dam will
be eguipped with a pass-through tube by which waters from the dam
can be by passed for downstream use.

14. There are no permits or water reservations apparent from
the face of the reccrd.

15. The point of diversion of the waters herein will be
located in the E1/2 SE1/4 SEl1/4 of Section , Township 1 North,
Range 20 East, all in Stillwater County.

16. The use of water in accordance with the terms and
conditions herein will not aggravate any saline seep problems
downstream from Applicant's diversion point.

17. The Application as amended in this matter was duly and
regularly filed with the Department of Natural Resources and
Conservation cn June 20, 1978, at 11:49 a.m.

18. The applicant's proposed dam will have a capacity of

1¢. The Aapplicant intends to use the waters impounded in the
aforesaid dam feor irrigation puropses from May 1 to October 31,
inclusive, of each year, and intends to use the water so
impounded for stock-watering purposes form September 1 to May 1;

rtends to divert

rt
pa-
s

inclusive, of each vear. However, Applican

and capture waters in a storage structure on.iy approximately

uly 1 of any given year.
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material benefit to the Applicant, and is therelore a beneficial
use. See 85-2-102(2) (1279). Mcreover, ~he use of 8C acre-feet
per irrigation season, and the use of 2 acre=-feel per VvVear for
stock-watering purpcses is a reasonable estimate of the guantity
of water reguired for these purposes. Indeed, applicant's
proposed uantities may be insufficient in many vears Ior these
purposes in light of the necessary evaporative and seepage losses
+that will accrue to the waters impounded by Applicant's dam. An
appropriater in this state must take account of such "carriage

losses" in making his appropriative claim. The guantity of any

I

appropriation is measured at the peoint of diversion, 1n this case

applicant’ s dam or impoundment. Since this dam will have a
capacity tracking with the total samcunt of Applicant's

appropriative clainm, and since Zpplicant has demonstrated an

4 “4 -

P ~

intention te f£ill this structure only during spring high-flow

"

1]
-
O
n
0
1]
”
=
[
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ot

periods, 1t is inevitable +hat some such "convevanc

sccrue to these waters before they are applied to the irrigation
io!

and stock-watering uses These losses, however, are part of
H 3 e s 4 e = 1A T - e e oy M 6 i 1G4
ArvpllcZantc = appropriative claim. wheat cameron, 4 Mont. =Yz

Applicant to impound and capture 1in his dam structure cnly his

- 3 - Vg 2 - - = R - - ~ e ™} . - -

rotal claim of 83 acre-feet of water perl veay. Thereiore, once
the Applicent has succeeded in capturing or impounalng Tnis

- < - = 5 .. 4 - < oA £ .. 3 - v S a- N € ¥ o F
appropriative limit, 1nIlow to the reservoir musTt bs egua. To
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The point of diversion for +he waters claimed herein will

of Section 15, Township 1 North, Range

fiss

be in the E1,/2 SE1/4 SEl/

20 East, all in Stillwater County. The place of use oI the water
for stock-watering purpcses will be the same. The place cf use

for the sprinkler irrigation proposed by the applicant will be 60
acres more cr less, located in the SE1/4 of Section 15, and 1in
+he NE1/4 of Section 22, Township 1 North, Range 20 East, all in
Stillwater County.

8. The Applicant's proposed means of construction,
diversion, and operation of his appropriation werks are adeguate.
The Applicant's proposed earth-£fill dam with sprinkler system
accoutrenents are customary for their intended use, and they will

r the waste of the water resource. See State Ex Rel

Crowley v. District Court, 108 Mont. 89, 88 F.2d 23 (1939)-
¢, There are unappropriatced waters in the source of supply

throughout the period during which Applicant seeks to divert
+hese waters. The evidence hereiln shows that the waters

1 be impcunding will Dde spring high-flow or rain

The source of suoply has cnly a marginal base-

fiow rate. The high-£flow waters are not reguired for downstTream
uses

10. There are no permits or water reservations which this

applicaticn may conceivably affect.

10
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+he proposec diversion works inadeguate for their purposes.

I+ could not have been the legislative intent disclosed by

he permitting statutes To authorize the Department to determine

+he complicated guestions of land ownership and use. Such

problems involve guestions cf law that +he courts are peculiarly

expert in, and the fact situations wh ich underlie them regulre no

rechnical expertise which is within the province of this agency.
L water use permit, it must be reccgnized’merely licenses a

e appropriator To complete his appropriation. A

"permit" therefore implicitly adopts the common law notion of

water right. MNothing in the Montana Water Use Act

turbs the well-established precept that ac tual

acian of the water to beneficial use or at least completiocn

of +~he diversion WOrkKs therefore, is a prereguisite for a fully

perfected appropriation. See generally, Bailey wv. Ti nﬁlngg;, a5
Mont. 154, 122 P. 575; (1S1:27) ; g;égggggy;tﬁtminngg, 1281 Mont:. "1,
212 F.2d 340 (1249)., General Agriculture Vv Mocore, 16€ Mont.
510, 53% P.2d 85¢ (1975). Thus, MCA 85-2-315(1) (1279) provides

sy the issuance 01 a certificate ©

4it to, benel ficial use.

v

g
i
'

0
re
=
=

oes or could

£,

I+« is thus apparent that nothing in this order
i+tee or Applicant herein to
nterfere or ctherwise trespass on +he ricats of the County of

gtillwater with regard %o +heir asserted right-ocf-way. Should

(o

ra
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325101 oy the zompletion of his diversion works, it 1

snevitable that his clainm foy appropriation will fail and that
His approgpriaction will lapse I+ is worth noting in this general

hat "sites for reserveirs necessary for cellecting and |

we water shall be held to be a public use," Mont. Const.

storing sha
Lye. I¥ Sec. 3(2), and that ordinarily persons desiring lands
oy reservoir sites may tak? such properties by way of eminent
domain See generally, 70-30-101 et. seqg. (1979). The Hearing
: f
Txaminer does not, oi course, express any opinion as to whether i

& condemnat:on is proper oOF permissable in the present

suc dern (o
civeumstances, especially since +he county right-of-way may be
considered a prior publlc use of thne property involved. BSee MNCA

+9=-306=-103(1)te) (1279).

based on these Findings of Fact and Conclusions of

-

is hereby issued.
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Subject to the terms, restirictions and limitaticns herein,

. for Benersicial Water Use Permit No. 19170-s43C is

Apzmlilicatiol
hereby granted to Theo J. and Una Kay DeCock to appropriate 83

acre=-feet of water per year. The point of diversion shall be an

ear~h-fill dam located in the E1/2 SE1/4 SE1/4 of Section 15,

- for new sprinkler irrigation of 60 acres more cr less, in

13
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Nortl RKandge 20 East, all in Stillwater County, from May 1 to

SE1.4 of Section 15 and the N1,/2 of Section 22, Township

October 31, inclusive of any vear. The FPermittees may further

divert, store, and use up to 3 acre-feet of water per year for

-

rock-watering purposes in the E1/2 SEl/4 SEl1/4 of Section 15,

(9

wnship 1 North, Range 20 East, all in Stillwater County, £from

Sept
for

ember 1 to May 1, inclusive, of each year. The priority
this permit zhall be June 20, 1978, at 11:4° a.m.

This permit is subject to the following conditions,
rictioins and limitations.

ridenced herein are subject to all prlor
hts and any final determination of
rovided by Montana Law. Nothing herein
d to autheorize the Permittee to

=] tural flow of the waters oI the
he detriment of any senior

H
-
ct m

The Fermittee shall in nc event cause tc be diverted
m the source of supply more than 83 acre-feet of
er year. The amount of water remaining in
i1 1 of any given year shall be part and
£ the next ensuing year's appropriative limit

11 in no event cause waters to be
in excess of that gquantity
i3 rrigation of the above-

C. The Permittee sha
varted from storage
bly reguired £

d land.

gently adhere to the terms and

E. Nothing herein shall be construed to affect or
reduce the Fermittees' liability for damages which may
be caused by the exercise of this permit. Nor does the
Department in issuing this permit acknowladge any
liability for damages caused by the erercise of this
permit, even if such damage is the necessary and
unavoidable conseguences of same. The Fermittees shail
install at their own expense any measuring devices
reguired to implement the conditions set forth herein.

=
I
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E.. Ti proposed dam shall meet or exceed all Soil
Conservation Service minimum specifications for earth-
£il11 dams, and shall be equipped with a pass-through
drainage tube. :
G. The Permittee shall install at his cost any and all
measuring devices reguired to implement this order.
DONE this 23 day of November, 1981.
a]/%/%_—-
Matt Alilliams, Hearing Examiner
Department of Natural Resources
and Conservation 32 S. Ewing,

Helena, MT 59620

(406) 44© - 3¢%62

NOTICE

This Proposed Order is offered for the review and c
all pafties of record. All comments and exceptions must
with and received by the Department of Natural Resources

Conservation on or before December 24, 1981.

15
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2. Clifton Herde, Rapelja, MT 59067

3. Elmer Boehme, Rapelja, MT 59067

4. James & Barbara Visser, Rapelja, MT 59067

5. wWilliam A. Blenkner, Blenkner & Laws, P. O. Box 97, Columbus 59019
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